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Memorandum 87-51

Subject: Study L-1060 - Multiple-Party Accounts (Review of Staff Draft
of Tentative Recommendation)

Attached 1s a staff draft of a Tentative Recommendation Relating
to Multiple-Party Accounts. The draft extends to banks and savings and
loan asgsociations the existing California Multiple-Party Accounts Law,
vwhich now applies only to credit unions and industrial loan companies.
According to Larry Cox, Director of Government Relations for the
California Credit Union League, credit unions are happy with their
experience under the law which has been in effect for nearly four years.
Mutual Fund Accounts

Some time ago, a mutual fund (Benham Capital Management Group of
Palo Alteo) proposed that mutual funds be included under the Multiple-
Party Accounts Law, The Rational Conference of Commissioners on
Uniform State Laws considered and rejected this proposal.

Benham now thinks mutual funds have pay-on-death authority under
Probate Code Section 160 (P.0.D. provisions in written instruments).
The staff agrees. Accordingly, the draft does not extend the Multiple-
Party Accounts Law to mutual funds.

Distribution for Comment

If the Commission approves the draft, the staff will send it for

comment to the California Bankers Asscciation, savings and loan associ-

ations, and others, with the goal of having a bill for the 1988 session.

Respectfully submitted,

Robert J. Murphy III
Staff Counsel
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Staff Draft
TERTATIVE RECOMMENDATIOR
relating to
MULTIPLE-PARTY ACCOUNTS
In 1983, the Legislature enacted the California Multiple-Party
Accounts Lawl to lmprove and clarify the law governing rights between
parties to multiple-party accounts. The legislation was drawn from the
Uniform Probate Code provisions concerning multiple-party accounts?
which have been enacted in more than a third of the states.3
As originally introduced, the legislation would have applied to
multiple-party accounts in all California financial inatitutions. But
the law as enacted was limited to credit unions and industrial loan

companies? because banks and savings and loan assoclations were

1 Prob, Code §§ 5100-5407, enacted by 1983 Cal. Stat. ch. 92. The
California Multiple-Party Accounts Law was enacted on
recommendation of the Law Revision Commission. See Recommendation
Relating to Nonprobate Transfers, 16 Cal. L. Revision Comm'n
Reports 129 (1982).

2  Uniform Probate Gode §§ 6-101 to 6-113.

3 Twenty—one states have adopted leglslation comparable teo Article
VI of the Uniform Probate Code. See Alaska Stat. 5§ 13.31.005 to
13,31.070 (1986); Ariz. Rev Stat. Ann. §§ 14-6101 to 14-6201
(1975); Cole. Rev. Stat. §§ 15-15-101 to 15-15-201 (1973 & Supp.
1986); Ga. Code Ann., §§ 7-1-810 to 7-1-821 (1982); Haw. Rev. Stat.
§§ 560:6-101 to 560:6-113 (1976 & Supp. 1984); Idaho Code
§§5 15-6-101 to 15-6-201 (1979); Ind. Code Ann. §§ 32-4-1.5-1 to
32-4-1,5-14 {(West 1979); Ky. Rev. Stat. §§ 391.300 to 391.360
(1986); Me. Rev., Stat, tit, 18-A, §§ 6-101 to 6-201 (1981); Mich.
Stat. Ann. §§ 23.510{1) to 23.510(14) (1983) {(limited to credit
unions); Minn. Stat. Ann. §§ 528.01 to 528.14 (West 1975 & Supp.
1987); HNeb, Rev, Stat., §§ 30-2701 to 30-2714 (1985); N.J. Stat.
Ann. §§ 17:16I-1 to 17:16I-17 (West 1984 & Supp. 1987); N.M. Stat,
Ann. §§ 45-6-101 to 45-6-201 (1978); H.D. Cent. Gode §§ 30.1-31-01
to 30.1-31-14 (1976 & Supp. 1987); Or. Rev. Stat. §§ 708.600 to
708.656 (1985); 20 Pa., Cons. Stat. Ann. §§ 6301 to 6306 (Purdon
1987 Supp.); S5.D. Codified Laws Ann. §§ 30-23-43 to 30-23-55
(Supp. 1987); Tex. Prob. Code §§ 436 to 450 (Vernom 1980 & Supp.
1987); Utah Code Ann. §§ 75-6-101 to 75-6-201 (1978 & Supp. 1987);
Va. Code §§ 6.1-125.1 to 6.1-125.14 (1983 & Supp. 1987).

4 See Prob. Code § 5101{c).
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concerned about possible uncertainty in applying the new law. Since
then, experience under the law has been satisfactory. No problems have
arisen and the law has functioned smoothly. The law provides clear
rules governing rights of parties to multiple-party accounts,

The California Law Revision Commission recommends that the
California Multiple-Party Accounts Law be broadened to include bhanks
and savings and lcan assoclatlons. This will make uniform the law
governing rights between parties to multiple-party accounts, whether
held by banks, savings and leoan assoclations, credit unions, or
industrial loan companies.

Rights During Lifetime

Present law applicable tc banks and savings and loan associations
presumes that funds in a Jjoint account beleng equally to the parties
during their lifetimes, without regard to how much each contributed to
the account.? This is contrary tc the general bellef of depositors
that their ownership interest during 1lifetime is based on their
contribution. The California Multiple-Party Accounts Law conforms to
the common understanding of depositors by presuming that funds in a
Joint account belong to the parties during lifetime In proportion to
their net contributions,®
Right of Survivorship

Under present law applicable to banks and savings and loan
associations, the right of survivorship in a joint account or Totten
trust account may be overcome by a simple preponderance of the evidence
that the depositor intended some other disposition of the funds.? The
Galifornia Multiple-Party Accounts Law strengthens the right of

survivorship by requiring clear and convincing evidence of a contrary

3 See Wallace v. Riley, 23 Cal. App. 24 654, 667, 74 P.2d 807 (1937).

6 Prob. Code § 5301{(a). The presumption may be overcome by clear
and convincing evidence that the parties had some other
intention. Id.

7 See Schmedding v. Schmedding, 240 Cal. App. 24 312, 315-16, 49
Cal. Rptr. 523 (1966) (presumption rebuttable}; 7 B. Witkin,
Summary of California Law frusis § 18, at 5380-82 (8th ed. 1974}
{Totten trust account may be defeated by flimsy or circumstantial
evidence).




intent,® and by providing that survivorship cannot be changed or
defeated hy a party’'s will.9
Community Property

Where parties to an account are married to each other, present law
applicable to banks and savings and loan associations permits one
spougse to dispose by will of half of the community property funds on
deposit, thereby defeating the right of the other spouse to take the
funds by survivorship.lo The California Multiple-Party Accounts Law
protects the right of the survivor by providing that survivorship
rights cannot be changed or defeated by will.1ll The rule of the
falifornia Multiple-Party Accounts Law conforms to the intent of
married persons generally tc retain the benefits of community property
during thelr lifetimes and to pass the finds at death to the survivor
with a minimun of delay and expense.l2
Rights of Creditors

Under existing law, if an account in a financial inatitution 1s a
true Jjolnt tenancy account and one joint tenant dies, the surviving
Joint tenant takes the funds free of claims of the deceased joint

tenant's creditors.l3 This rule gives the surviving Jjoint tenant an

8  Prob. Code § 5302.
9  Prob., GCode § 5302(e).
10 See Prob, Code § 6101(h).

11 prob, Code § 5305(c). This provision applies to all accounts in
finaneial institutions, not merely Jjoint accommts, P.0.D.
accounts, and Totten trust accounts. Thus the rule that
survivorship of community property funds cannot be changed by will
applies, for exzample, to a husband and wife who have funds on
deposit in a partnership account. See the {omment to Prob. Ceode
§ 5305.

12 Griffith, Community Property in Joint Tenancy Form, 14 Stan. L.
Rev. 87, 87, 90, 95, 108 (1951).

13 See Kilfoy wv. Fritz, 125 Cal. App.2d 291, 294, 270 P.2d 579
(1954); cof. People v, Nogarr, 164 Cal. App.2d 591, 330 P.2d 858
(1958 {real property); Zelgler v. Bomnnell, 52 Gal. App.2d 217,
126 P.2d 118 (1942) (real property). If the funds, although held
in joint tenancy form, are in fact community property, rights of
creditors are the same as 1In other community property. See
generally Prob. Code §§ 13550-13554 (liability for debts of
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unjustified windfall at the expense of the deceased joint tenant's
creditors. It would be falrer to creditors of the deceased joint
tenant to permit them to reach the latter's share of joint account
funds, particularly in view of the modern and widespread use of credit
cards and charge accounts.l4

The Uniform Probate Code requires the surviving party, P.0.D.
payee, or beneficlary to pay over to a deceased party's personal
representative the amount of the deceased party's share of the account
needed to pay debts, taxes, expenses of administration, and family
allowance, 1f other assets of the estate are insufficient.l5 The UPC
rule is consistent with California law which in a number of situations
subjects nonprobate assets to claims against the decedent's estate.lf

The Commission recommends adoption of the UPC rule permitting
decedent's personal representative to reach all multiple-party account
funds to the extent the estate 1s insufficient. This will protect
creditors and avold giving the surviving party a windfall.

{fn. 13, cont'd)

deceased sgpouse where no probate). California law 1is wunclear
whether a creditor may reach funds in a Totten trust account or
P.0.D, account after the depositor's death. See Chillag,
Creditors’ Rights ¢to Reach Nonprobate Assets, 5 GCEB Estate
Planning & California Probate Reporter 1, 5 (August 1%83). In Rew
York, creditors may reach Totten trust accounts after death of the
depositer 1f the probate estate is Insufficient. In re Halbauer's
Estate, 34 Misc. 24 458, 228 K.Y.S. 24 786 (1962).

14 gee Griffith, Community Property in Joint Tenancy Form, 14 Stan.
L. Rev. 87, 96-97 (1961}.

15 Uniform Probate Code § 6-107, Of the 21 states that have enacted
legislation comparable to Article VI of the Uniform Probate Code
(see note 3 supre), 16 adopted the substance of UPC Section
6-107. The flve states that omitted UPC Section 6-107 from their
multiple-party accounts legislatioen are Georgia, Kentucky,
Michigan, Oregon, and Pennsylvania.

16 See, e.g., Prob, Code § 18201 (revocable inter vives trust); Civ.
Code § 1390.3(b} (property subject to general testamentary power
of appointment); Chillag, Creditors’ Rights to Reach Nonprobate
Assets, 5 CEB Estate Planning & California Probate Reporter 1
(August 1983) (property transferred in fraud of creditors).
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Payments to Minors
On death of a trustee of a Totten trust account, a bank may pay

account funds directly to a minor beneficiary.n The California
Multiple-Party Accounts Law requires that payment be made to the
miner's parent or guardian or be deposited 1n a court-controlled
account,18 The California Multiple-Party Accounts Law provides a more
appropriate rule and is consistent with general California law

concerning payment to a minor.l%

17 Pin. Code § 853.

18 Prob. Code § 5407. The proposed law also revises the California
Multiple-Party Accounts Law to authorize payment to a custodian
pursuant to the California Uniform Transfers to Minors Act (Prob.
Code §§ 3900-3925).

19  gee Prob. Code §§ 3400-3413.
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The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Section 683 of the Civil Code, to amend Sections
6804, 6805, 6855, and 14860 of, to repeal Sections 852.5, 853, 6801,
6802, 6803, 6853, 6854, 14854.5, and 18318.5 of, and to repeal and add
Sections 852 and 6800 of, the Financial Code, to amend Sections 20,
5306, 5406, and 5407 of, to add an article heading immediately
preceding Section 5100 of, to add Article 2 (commencing with Section
5120) to Chapter 1 of Part 1 of Division 5 of, to add Sectiom 5307 to,
and to repeal Section 5101 of, the Probate Code, relating to

multiple-party accounts.

The people of the State of Celifornia do enact as follows:

Civil Code § 683 {amended), Joint tenancy
SECTION 1, Section 683 of the Civil Code is amended to read:

683. (a) A joint interest is one owned by two or more persons in

equal shares, by a title created by a single will or transfer, when
expressly declared in the will or transfer to be a joint tenancy, or by
transfer from a sole owner to himself or herself and others, or from
tenants in common or joint tenants to themselves or some of them, or to
themselves or any of them and others, or from a husband and wife, when
holding title as community property or otherwise to themselves or to
themselves and others or to one of them and to another or others, when
expressly declared in the transfer to be a joint tenancy, or when
granted or devised to executors or trustees as joint tenanta. A joint
tenancy in personal property may be created by a written transfer,
ingtrument, or agreement.

(b) Provisions of this section do not apply to a Jjeint account in
a financial Institution if Part 1 {commencing with Section 5100) of

Division 5 of the Prcbate Code applies te such account.




{ey-Provisions—of this-acetion-shall-net- restriet——the—ereation—of
a—joint—tenaney-in-a-bank-depenit-ag-previded-for-in-the-Bank-Aet~

Comment, Subdivision {c) of Section 683 is deleted to reflect the
expansion of the California Multiple-Party Accounts Law to include
banks, savings and loan associations, and other 1like organizations.
See Prob. Code § 5126 ("financial institution" defined). Thus banks
will now bhe governed by subdivision (b).

Financial Gode § 852 (repealed). Joint bank accounts
SEC, . Section 852 of the Financial Code is repealed.

852+——When—-a-deposit-is—made—in-a-bank-in-the-names—-of LtWo--0FE-moTe
peraensy—whether--miner —or——adulty-in-suech—form—thet--the--moneys—-in-the
aeeount—are—payable--to—the -supviver—er—sturvivers--then-esuch-deposit-and
all--additiong -thereto—shallbe-the--preperty-of-such--persons-as—joint
tenantsr—-The-moneys—in—oueh—aceount—may-be—pald-te-or—on—the-—order—of
any—eone—-of--such-—persene-during-their-lifetimen—or—to—-or-on-the—order—of
any-one—-ef-the-survivers—of-—them—-afier the death-of-any—-one--o0f-more—of
them——By--weltten—instruetions—pgiven—to—the bank-by—-the-depesiter-er
depositeoray—the-sighatures——of—more-—than—one —of-—-such-—peroons--during
their-lifetimes—or--cf-more—than—one-of-the-survivera—after-the-death-of
any—ene—of—them-may—be——required -on—-any—eheeky-reeeipty—or-~withdraval
order--in--which-ease—the-bank-shatl-pay-the-moneys—dn -the —acecount-only
in-—-aeeordance Stith-suneh-—-instruetions—but-no——sueh—instruections—ahall
1imie—-the--pight-of--the-survivor-er-surviverg—teo—receive--the-moneys-in
£he-aeeeunkr

Payment—ef--all--or-any-ef-the-moneys-in-sueh—-aeeount-as-provided-in
the—preceding—paregraph-of-this-peetion-shall--diseharge—the--banlk-—£rem
1iability—sith—respeet—to—the--moneys—so-—paidy;—prier-to-xeeeipt-by-the
partienlar—effiee--or--braneh-office—of—the—hank-—where—suech--account—is
earried—ef--a -written-neotiee—from-any-one-ef-thep—dirceting-the-bank-net
to—permit—withdrawals—in-secordenee—with —the—terns-wf-the——-account—or
the--instructions-~—After—-reeeipt—of—sueh—notieey——-a-bank-—-may—refusey
witheut—-1iabiliey—to--honor-—any-—cheeky—recelpt—or--withdrawal -erder-on
the-aceount-pending—determination-of-the—righto—of-the-parties~

Comment., The first sentence of former Section 852 is superseded
by Probate GCode Sections 5128 ("joint aeccount" defined) and 5301
(ownership during lifetime). The second sentence is superseded by
Probate Code Sections 5302 (right of survivorship), 5402 {payment of
Joint account), and 5407 (payment to minor). The third sentence 1s

—a_
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superseded by Probate Code Section 5401(b) (payment from multiple-party
accounts),

The fourth and fifth sentences are superseded by Probate Code
Sections 5144 (“"receives" defined) and 5405(a) and (c) (payment as
discharge). These provisiocns protect the bank from liability whether
or not payment is consistent with the beneficial ownership of the
account, unless the bank has been served with a court order restraining
payment or has received written notice from a party that withdrawals
should not be permitted. Thus the new provisions give the bank at
least as much protection as it had under former law.

Financial Code § 852 (added), Multiple-party accounts
SEC. . Section 852 is added to the Financial Code, to read:

852. A bank account that is a multiple-party account as defined
in Section 5130 of the Probate Code is governed by Part 1 (commencing
with S8ection 5100) of Division 5 of the Probate Code.

Comment ., Section 852 makes reference to the California
Multiple-Party Accounts Law, which applies to banks. See also Fin.
Code § 102 {"bank" defined).

Financial Code § 852,5 (repealed), Pay-on-death accounts

SEC. ___ . ©Section 852.5 of the Financial Code 1s repealed.

853 +5+———{a)—Ae--used—in—this-section,—-'payon-death—prevision"
Meaps+

£1)—Aprovision-ef-a-bank-aceoumi--agreemneni--£for—an-account—-whieh
to—in--the-—name—-of -ore-—person;——whieh-provides—that —upon—the-death-of
that-person—the-moneys—in -the -aceount—shall-become—the-property-ef-and

are—payabie—toy-one-er-mere—designated-payeea~
£23—A-provision-of-a-bank—acecount—agrecneni--£or—anaccount-whieh
18--in--the-name—-of -tWwo--or-more - personey—which-prevides—that—-upen—the
death-of-all-of-such-persons-the-moneye—in-the—-acecount—shall beeome—-the
property-efy—and-are-payable—toy—one-or-pore-designated-payeess
{b)—-Any--tranofer-—of--property-to—-the-designated-—payee—or—payees
purguant—+te—-the--termo-—of-a—pay-en-death-provision-nshall-be—given-cffeet
under-the--terms-of —the-bark-—aceount—agreenent--and —shall-not—-be-deemed
to—be——a—-testamentary——diapesition——ef——propertyr——The—pight —of—the
designated--payee—-6r—-payees—to——reeeive-—sueh--property—shall —not——be
deniedy—abreidged—or-—affeeted—on-the -grounds—that—the - right—has-net
been-ereated-by—a—writing -executed-in—aceordanece-with-the -laws-e£—thia




ss&Ee--ppe&eri—bi—&g———bhe——-nequ—i—r—ement—s——-to-—e£~t-’eet*—a——vaiid—-teatamentafy
dispesitieon-of-properey-

{e}—The--benk--shall-make--payment -in—-acecordance-—with—the teemg—of
the--pay—on—death--provisien,;—and such-payment-shell--dipeharge the-bank
frem—1iability-with-respeet--to--the -poneye-so-paid,—wnlesspriocr-to-the
payment--the—bank--has-been—-served-with--a-—ecourt-order—-restraining —the
paymentr

Comment, Subdivision (a} of former Section 852.5 is continued in
substance in Probate Code Section 5138 ("P.0.D. account® defined).
Subdivisions (b) and (c) are continued in substance in Probate Code
Sections 5304 (transfers nontestamentary) and 5405 (payment as
discharge) respectively, which are newly applied to banks by Probate
Code Section 5126 ("financlal institution” defined).

Financial Code § 853 (repealed). Trust accounts
SEG. . Section 853 of the Financial Code is repealed.

853 -—Whenever-—any-deposit-ds-rade-in—a—banl-by—any-perseon—whieh
in—form-is-in-trust—fer—another,—-bhut-no-other-or-further-notice—-ef-the
existenee—and-—termg—ef-a-legal and -valid—trust—-de-givenin-weiting-te
the-banky—in-the-event-of--the -deathef-the-trustee;-the-deposit-er—any
part--thereof--may-be-paid--+to--the persen—for—whom-the--deposit--was-mades
whether—er-not-such-peraen—is-a-miners

Comment. Former Section 853 is superseded by Sections 5404, 5406,
and 5407 of the Probate Code.

Financial Code § 6800 (repealed), Joint tenants
SEC. ______. Section 6800 of the Financial Code is repealed,
6800+—-When—a--savings-secount—is-—maintained—in--eny-asseciation-or
federal-agsoeiation—in--the nemes -of —two—or—more--peroone;-whether-niner
or—-adulty—in-whieh--the--mopeys—in-the-aceeunt--are-—payable —to—any—of

these——perseons—or—-the-—saEviver —er——surviverar——ithe--aceount—and-—ail

additions—-to--it-vhell--be -the -propercy-ef-the--pergons--as—jeint-tenants
with~-eighta-of-purviverahip+

Comment. Former Section 6800 is superseded by Part 1 {commencing
with Section 5100) of Division 5 of the Probate Code relating to
maltiple-party accounts.

et e e s manmem s+ -
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Financial Code § 5800 (added). Multiple-party accounts
SEC. . Section 6800 is added to the Financial Gode, to read:

6800. An account In an association or federal asscciation that is
a multiple-party account as defined in Section 5130 of the Probate Code
is governed by Part 1 (commencing with Section 5100) of Division 5 of
the Probate Code,

Comment. Section 6800 refers to the California Multiple-Party
Accounts Law {Probate Code §§ 5100-5407) which applies to savings and
loan assoclations. See also Fin. Code § 5102 ("asscciation” and
"federal assoclation" defined).

Financial Code § 6801 (repealed}., Payments to joint tenants

SEC. + Section 6801 of the Financial Code i3 repealed.

6801+——The-moneys--in—a—jeoint-tenanev—aceount-pay-be—paid-to—or-on
the-order—ef-any—ene—eof -the —Jeoint-tenanta—during—their lifetimes-er-to
or-on--the order—eof-any-ene--of--the survivers-ef-them-after—the-death-of
any—ehe—ot-more—of--themy subject—teo-the-provisions-of Section-14345-of
the—Revenve—and—Taxatioh--GCoder—An—association or—federal-asaeeiation
esntinues-te—have--the -power-teo--change —the--teneney-—of—a—-joint —tenaney
ageount—-on-—the-—weitten-instruetions--of-any—-one-—of-the-—joint-tenants

during-their-lifetimesa-or—on—the-written-instruetionn—of—-any-one—-of-the
survivers—ef-them-after—the-death-of-any-one-eor-more—of—themy

Comment. Former Section 6801 is superseded by Part 1 {commencing
with Section 5100) of Division 5 of the Probate Code relating to
multiple-party accounts. The first sentence of former Section 6801 is
superseded by Sectioms 5301, 5302, 5401, 5402, and 5407 of the Probate
Code. The former reference to Section 14345 of the Revenue and
Taxation Code 1s mnot continued. Section 14345 of the Revenue and
Taxation Code was repealed by 1982 Cal. Stat., ch. 1535, § 14. The
second sentence of former Section 6801 is superseded by Section 5303 of
the Probate Code.

Financial Code § 6802 (repealed), Conclusive evidence of ownership

SEC. . Sectlon 6802 of the Financlal Code is repealed.

6802 +——The—-opening—of a—joint—tenaney--aceoumt—shall be—econelusive
evidenee—in—any-aetion—or-preseeding-to—vwhieh-either the--agssecelatieon—ozx

federal--assoctation—or--the - surviver--or-susrvivers—4e-—a-party;—of—the
intention—-of—all--the—partiece-—to--the-aceount——to——vest—title —+teo-—the

aeeount—and-the—additiona-to-it-in-the-susrvivor—er—survivers.
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Comment. Former Section 6802 is superseded by Part 1 {commencing
with Section 5100) of Division 5 of the Probate Code relating to
multiple-party accounts. The conclusive presumption of former Section
6802 has been replaced by a rebuttable presumption under Section 5302
of the Probate Cocde: The presumption of survivorship may be rebutted
by clear and convincing evidence of a different intention. Prob. Code
§ 5302, However, the financial institution is protected from liability
if it pays the account to the survivor, See Prob. Code §§ 5402, 5405.

Financial Code § 6803 (repealed), PMultiple signatures; discharge of

assocjation

SEC. ___ . Section 6803 of the Financial Code is repealed.

€863 +——-{a)By—written—instruetions-given-to—-the—-assoeiation—er
federal--espociation—at—the—-office —where--the—-acesunt-is—maintained-by
all-the-parties-teo-a—jeint-tenaney-aeceounty—the—-slpgnatures-—of -more—-than
ene-of—the—jeint —tenants-during—their lifetimeo--or-of-more—than-one—of
the-gurvivers—after—the-death-of-any-one—ef-them-may--be--required -on—any
eheeky—reeelpty—record-change ordery-or-withdraval-order;—in-whiech-ease
the--ageoelation—er—federal-association-shall--pay-the —moneys—-in—the
aeeount—only-—~in-accordanece——wilth—the--dinstruetionsy--but--no—inastruetions
shall--Hait--+the--pight--of —the—-Burviver-er-—survivers--to-—receive——the
mopeys—in-the-aeeounts

£b)-Payment—eof-all-or—any-of-the-moneye—in--the-acecount—as—-previded
in—this—artieleshall-digecharge—the—assooiation-or—federal-assoeiation
frem—liability-with-respeet—to--the-moneye-se—patd—prior-to-reeceipt-by
the—asgoeiation-orfederal asseetation-ef-a—written-notice—£from—any-ene
of-the-Joint tenanta -direeting--the-—asseelation-or federal -aaseeiation
rot—to-—permit-—withdrawale-—in-seeordance—with-the—terme--of-the-aeeount
er—the—instruetions~——After-receipt-ofthe —netiee--an—aspoelation —or
federal--association-may-refuser-without-1iability;—to-honor-any-echeeks
reeeipty—or—withdrawal—erder--on-the--accoumt——pending -dotermination-of
the-rights-of-the-parties~

£e3—Righte—-of -the -parties-may-be—-determined--under—psubdivision—L(b}
by-aeny-one—of—the-followingt

£3)-Beeree-by-a-eousty

{2)——h—written—agreement —signed—by-—-each—of—-the--joint—tenantoy
getting-forth-thelr-respeetive—righte~

£3)-A-written-revocationof-the-netiee-made—under—subdivieten—(hbyy
aigned-by-the-joint—tenant-that-made-it~

—6—
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Comment . Former Section 6803 is superseded by Division 5§
{commencing with Section 5100) of the Probate Code relating to
multiple-party accounts. Subdivision (a) of former Section 6803 is
continued in substance in subdivision (b) of Section 5401 of the
Probate Code. Subdivisions (b) and (c) are superseded by Section 5405
of the Probate Gode.

Financial Code § 6804 (technical amendment). Nonliability for taxes
SEC. _____. Section 6804 of the Financial Code is amended to read:
6804, Execept—as—provided-under-Seetion-14347--gE-the--Revenue—and

FTaxaetion—GCodey—no No assoclation or federal association paying any

survivor in accordance with the provisions of this——artiele Part 1
{commencing with Section 5100) of Division 5 of the Probate Code shall,
because of the payment, be liable for any estate, inheritance, or

succession taxes that may be due this state.

Comment. Section 6804 is amended to reflect the repeal of Section
14347 of the Revenue and Tazation Code (see 1982 Cal. Stat. ch. 1535,
§ 14), and the replacement of the former provision of this article that
governed payment to a survivor by the California Multiple-Party
Accounts Law (Prob. Code §§ 5100-5407).

Financial Code § 6805 (amended)., Pledge or hypothecation of joint
account

SEC. . Section 6805 of the Financial Code is amended to read:

6805. (a) The pledge or hypothecation to any assoclation or
federal assoclation of all or part of a joint temaney account signed by
any one or more tenantay of the parties, whether minor or adult, upon
whose signature or signatures withdrawals may be made from the account
shall, unless the terms of the account provide specifically to the
contrary, be a valid pledge and transfer to the asscclation or federal
association of that part of the account pledged or hypothecated, and
shall not operate to sever or terminate the joint and survivorship
tenancy of all or any part of the account.

{(b) As used in this section:

(1) "Joint account” has the meaning given that term in Section
5128 of the Probate Code.
(2) "Party" has the meaning given that term in Section 5134 of the

Probate Code,




Comment. Section 6805 is amended to replace the former reference
to Jjoint tenancy with a reference to "joint account”™ as defined in
Section 5128 of the Probate Code, and to replace the former references
to joint tenants with a reference to "parties" as defined in Section
5134 of the Probate Code. This expands the application of Section 6805
to include joint accounts in form other than the traditional common law
Joint tenancy account.

Financial Code § 6853 (repesled). Totten trust account

SEC. ___. Section 6853 of the Financial Code is repealed.

6353+——{a)-Whenever—an--aceount—is—opencd-by—any pereon-as-trustee
for—-another-—and--no—other--or —furthep-notiece—of the--piistence —and-terms
ef—a—valid--trust—has-been-given—in-writing-to-the-sesseeiation;——in-the
evert—of--the—death—of-the-peroon-deseribed--as--trustee,—the-withdrawal
va-]:ue-—ef—the—aeeeune-ar—any—garE-eE—itT—tag-e-ther—ﬂ-i-t-h-—ﬂte-—iﬁ‘eembr-may
be-paid-to—the—person—or-persons—fer—whom-the-acecunt—was—epereds

{b)—The-payment—-or-delivery—to—the-benefieiary,--beneficiaries, —or
designated-—pergon,———or-—a-—-receipt—eor——ecquittance —-signed—-by——the
benefieiaryy--beneficlaries - er-designated-—person—£for—the—payment——or
delivery--io-—a—suffielent--release of-an-assoedation for-the —payment—or
deliveryy

{e)—An--ecesunt —opened—under—this-vection-may-be-designated-as-a
tentative—or-Totten—trust—aeecount-

£dy--The—+trustee—of —an—aceount—-opened—under—thio-—section-shally
until--death-retain-—retain--the—power——te-—-hold, —manage,—pledge;——and
inveast—the-fundes-—in-the-secount—and may-revoke-the-tentative—trupts—in
vheie—-oF-in-—party—at—any--time-by—-delivering—to—-the—asseeiation—a
seguest-for-withdrawal-ef-all-or-part-ef-the—aceounts

¢e)-All-unpaid-interest--on—an—-aeceount-under this section-shall-be
the-property—of-the—-trustee-until—-the--death—ef the--trustee-at—whieh
time-i+t—-shall-beeome-part-of—the—corpus-ef-the—truaty

££)-If-morethen-ene-persen—io-nased-ag—trustec-under—this—oeetion
the-tentative—trust—shall-eontinve—until-the-death-of-all-the—trustees

£g)-If no-—benefieiary--in—living—at-the—time—of the--death—of-the
frustee—the—esseeiation -may pay-the-withdraval-valueof -the -acecunt—te
the-estate—of-the-truatee~

Comment. Subdivision (a) of former Section 6853 is superseded
by Sections 5302 and 5404 of the Probate Code. The provision in former
subdivision (a) concerning interest is superseded by Section 5132 of
the Prcbate Code ("net contribution" defined). Former subdivision (b)
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is superseded by Section 5405 of the Probate Code. Former subdivision
{(c) 1s superseded by Section 5150 of the Probate Code {"trust account"
defined). Former subdivision (d) is superseded by subdivision {¢c) of
Section 5301 of the Probate Code. Former subdivision (e) is continued
in substance in Probate Code Sections 5132, 5301, and 5302. Former
subdivision (f) 1s superseded by Section 5302 of the Probate Code.
Former subdivision (g) 1s superseded by Section 5404 of the Probate
Code,

Financial Code § 6854 (repealed), Pay-on-death accounts

SEC. » BSection 6854 of the Financial Code is repealed.

#8584~ {a)-As—used—in-this-peetiony-tpay—on-death-provisienl-means+

£1)-A-provisien-er-term-of--a-savings-aceount-whieh-do-in-the-name
ef—one--porsoRy—whieh——provides-that-upon—the -death—-of-that-persern-the
savings—-aocount-—shall-—beeome—-the-preperty——of—one-—or—more--designated
payeesr

£33-A-proviaion—or—term--of--a--savinge—-account-whiech-dodn-the name
e f—4LWo-—oE—-moTe—-peroons-whieh—provides-that-upon—-the-death-of all-ef
gueh-pereons--the-—savings —acecunt——shall -beeome—-the-—property—of—one-—oz
more-designated-payees~

£b)—Any -transfer - of--Property-to—-the—designated—payee—or-—-payees
pursuaent—to—the-terms-ef-a-pay-on-death-provisieon-ohall-be—-given-effeet
urder—the-termp-ef-the-savings—acooumt——and—shall-pot-be—-deemed--to--bhe—a
testapchiary—-disposition—ef-propert———The--pight—of—the--designated
payee-or-payees-to-reeeive-auch-propert¥-shall-not-be-deniedy-abridgedy
er—affeeted-on—the--grounds—that—the —right-has—-not—been—-ereated-—by-a
writing—exeeuted—-in--aecordence-with—the—laws—of--thie—state—preseribing
the-regquiremento—to—effeet—a-valid-testamentary—diapoaition—of-prepesty~

{e)-Exeept-as-previded-in—Seetion— 6661 the--aseoclation—ohall-make
payment—in-—-aeceordance-with-the-pay-on—death-provieieny-and-eueh-payment
shall-diecharge —the-—asseelation-from—liability—with-—respect—+o-—the
meneya—pe-patdr

Comment. Subdivision (a) of former Section 6854 is continued in
substance 1in Probate Code Section 5138 ("P.0.D. account" defined).
Subdivigions (b) and {(¢) are continued in substance in Probate Code
Sections 5304 (transfers nontestamentary) and 5405 (payment as
discharge) respectively, which are newly applied to savings and 1loan
associations by Probate Code Section 5126 ("financial institution”
defined).
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Note. Subdivision (¢} is superseded by Probate Code Section 5304,
which permits an adverse claimant to serve the financial institution
with a court order restraining payment *fo a beneficiary. However,
subdivision (¢) refers to Financial Code Section 6661 which has
specific claim procedures applicable to savings and losn associations.
Should we preserve this law?

Financial Code § 6855 (technical asmendment), Nonliability for taxes
SEC, . Section 6855 of the Financial Ccde 1s amended to

read:

6855. Exeept—as——previded-—under—-Section-14347—of-the—Revenue-and
Fakation-Cedey-no No assoclation paying any fiduciary, beneficiary, or
designated person in accordance with the provisions of this article
shall, because of the payment, be liable for any estate, inheritance,
or succession taxzes that may be due this state.

Comment. Section 6855 is amended to reflect the repeal of Section
14347 of the Revenue and Taxation Code. See 1982 Cal. Stat. ch, 1535,
§ 14,

Financial Code § 14854.5 {repealed). Pav-on-death accounts

SEC. + Section 14854.5 of the Financial Code is repealed.
148548 +——-La)—As—used—-in-this-seetion;—"pay-on—death-previsiont
neana+t

£y —A—provigion-eor-term-of-a—eredit—wnion-share—er—eertificate-for
funda-whieh-ig-in—the--nawe--0f-one—persony—whieh-provides-that -upen-the
death—-of--that—persen—-the-aceount—shall--beeome—the-property-of -one-—or
mere-designated-payeesy

£23—A-provision—or-term-of-a—eredit-union-share—or-esestificate—for
funds-whieh-is-in-the-neme--of -two—or-more—personsy—which-—-prevides—that
upen--the-desth —eof—-all —ef-—such-persons—--the-—aseount—shall--become—the
preperty-of-one—er-more—designated-payees—as—provided--in -the-California
Multiple-Party-Aecoumnto-Lawy,—Part-1i-{ecopmeneing—with--Section 5100)-of
bDiviaion-5-ef-the-Probate-Cedex

£b)—Amyr—+transfer—of—-propert¥-to—the-—designated - payee—-or-payees
pursuant—to—the-terma—of-a-pav-on-death—provieion shall--be—given-effeect
under-the--terms--of —the -share—er—eertificate -and -oshall-not—be-deemed-to
be-a-teskamentary-dinpenition—of-prepersy+——The-right——of-the-deaignated
payee—or—payees—to—reeelve-sueh-property-shall-not-be-dentedy—abridgedy
er—affeeted--on-the-groimde--that—the-right—has—not--been—ereated-byr-a

-10-




weiting—exeeuted—-in-aceordance—with-the-laewo—of-thieo-atate—preseribing
the-requirements-te—effeet-a—valid-testamentary-dicpenition-ef-property-

{e)}—The—eredit-unien—-phall -make--payment-in -aeceordance—with —the
pay-on-death—prevision,y—-and--sueh—payment—shall--discharge—the -eredit
anien—ffemwéiabiiéfynwi%h_fespeeb-ee—the—iuwuﬁwkﬂya—fa4d1—4ﬂihaﬂi—pfier
to—the —payrent--the—eredit-—union—hes -been—served—with—a——court —srder
reatraining—the-payment~

Comment. Former Section 14854.5 is repealed because the section
duplicated provisions in the California Multiple-Party Accounts Law
(Prob. Code §§ 5100-5407). Subdivision (a) is continued in substance
in Probate Code Section 5138 ("P.0.D. account" defined)., Subdivisions
{(b) and (c) are continued in substance in Prchate Code Sections 5304
{transfers nontestamentary) and 5405 {payment as  discharge)
respectively.

Financial Code § 14860 (amended), Trust powers
SEC. . Section 14860 of the Financial Code is amended to

read:

14860. Except as provided in this section and Part 1 {(commencing
with Section 5100} of Division 5 of the Probate Code, mo credit union
shall exercise trust powers except upon qualifying as a trust company
pursuant teo Division 1 (commencing with Section $9).

(a) Notwithstanding any other provisions of law relating to trusts
and trust authority, subject to the regulations of the commissioner, a
credit union may act as a trustee or custodian, and may receive
reasonable compensation for so acting, wunder any written trust
instrument or custodial agreement created or organized in the United
States which is a part of a pension plan for its members or groups or
organizations of 1ts members, which qualifies or has qualified for
specific tax treatment under Section 401 or Section 408 of the Internal
Revenue Code, Title 26 of the United States Code, or any deferred
compensation plan for the benefit of the credit wunion's employees,
provided the funds recelved pursuant to these plans are invested as
provided in Section 16040 of the Probate Code. All funds held by a
credit union trustee or in a custodial capacity shall be maintained in
accordance with applicable laws and rules and regulations as may be
promulgated by the Secretary of Labor, the Secretary of the Treasury,
or any other authority exercising Jurisdiction over such trust or

custodial accounts. The credit union shall maintain individual records
-11-
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for each participant or beneficiary which show in detail all
transactions relating to the funds of each participant or beneficiary.

The trust instrument or agreement shall provide for the
appointment of a successor trustee or custodian by a person, committee,
corporation, or organization other than the credit uwnion or any person
acting in his or her capacity as a director, employee, or agent of the
credit union, upon notice from the credit union or the commissioner
that the credit union is unwilling or unable to continue to act as
trustee or custodian.

{b) Shares may be issued in a revocable or irrevocable trust
subject to the following:

(1) When shares are issued in a revocable trust, the settlor shall
be a member of the credit union issuing the shares in his or her own
right.

(2) When shares are issues in an irrevocable trust, the settler or
the beneficiary shall be a member of this the credit union in his or
her own right. For purposes of this section, shares issued pursuant to
a pension plan authorized by this section shall be treated as an
irrevocable trust unless otherwise indicated in rules and regulations
issued by the commissioner,
the Probate Code, the deposit agreement shal]l indicate the current
address of any beneficiary as defined in Section 5124 of the Probate
Code.

€33 (4) This subdivision does not apply to trust accounts
established prior to the effective date of this subdivision.

Comment. Section 14860 is amended to add a new paragraph (3) to
subdivision (b) and to renumber former paragraph (3) as paragraph (4).
New paragraph {3) continues the substance of the third sentence of
former subdivision (o) of Probate Code Section 5101,

Note. The proposed amendment and Comment to Section 14860 is
based on the assumption that AB 1679 will be enacted.

Financial Cede § 18318.5 (repealed)}., Pay-on-death accounts

SEG. Section 18318.5 of the Financial Gode is repealed.
18318 5~+———{a)—~As-—ysed—din-this-seetion,—-pay—on—death—proviaienl

Heanst
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£1)—-A-previsten-er—term—of—-an—investment—-or—thrift——eertificate
whieh-4o-4in--the-nome—of-one—person,—which—provides-that—upon-the-death
of--that-person—theinvestment—or—-thrift--certificate—shall--become—the
property-of-one-or-mere—designated-payeess

£2)—4&-prevision—er—-term-ef—an—investment——or—-thrife eprtificate
whieh--is—in-the-name -of--two-—or-More-persons—whieh--provides--that—upen
the-death--of-ell of such-persons—-the-—-investment —or--thelift—eeprtificate
shall-beeome-the-property-of-one—or-more-denignated-payeen~

£{b)—-Any-transfer—of--property-to—the —deaignated-—payee--or—payees
pursuant—teo--the-termo—of-a—payon-death-provision-ohall-be—given—effeet
under—the-terms--of -the-investment—or—thedfo—eertificate—and—shell-not
be—deemed-—to—be—-o-testamentary-dispesition-of-property—— The-right-of
the—designated payee —oF-payeen—to—receive-such-—preperty-shall--not-be
deniedy;—abridged,—or--affeeted—on-the-grounds—that-the-—right—has -net
becn-ereated-by—a—writing -exeouted-in—aceordance-with-the Jawve—of—this
state——preseribing--the——requirementa—to-—-effect—a—valid--testamentary
dispesition-of-property-

{e)——The—econpany—shall —make--payment——in--aceordanee——with——the
pay-on-death-provisieny—and-such—peyment—ohall -diecharge —the—induatrial
tean—ecompany—from—liabildey with-respeet—to—the--moneys-so—paidy-unless
prior--to-—the-—payment—the -eenpany—has--been-served-with -a--court—arder
restraining the—payment~y

Comment. Former Section 18318.5 is repealed because the section
duplicated provisions in the Galifornia Multiple-Party Accounts Law
{Prob. Code §§ 5100-5407). Subdivision {(a) is continued in substance
in Probate Code Section 5138 ("P.0.D. account" defined)., Subdivisions
(b) and (c) are continued in substance in Probate Code Sections 5304
{transfers nontestamentary) and 5405 { payment as discharge)
respectively.

Financial Code § 18318.5 (added}. Multiple-party accounts
SEC. . Section 18318.5 i1s added to the Financial Code, to

read:

18318.5. An Investment or thrift certificate that is a
multiple-party account as defined in Section 5130 of the Probate Cade
is governed by Part 1 (commencing with Section 5100) of Division 5 of
the Probate Code.
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Comment. Section 18318.5 makes reference to the California
Multiple-Party Accounts Law, which applies to industrial loan companies.

Probate Code § 20 {amended). Scope of definitions

SEC. . Section 20 of the Probate Code 1s amended to read:

20, Unless the provision or context otherwise requires, the
definitions in this part govern the construction of Division 1
(commencing with Section 1), Division 2 (commencing with Section 100),
Chapter 22 (commencing with Section 1200) and Chapter 22.5 (commencing
with Section 1280) of Division 3, Division 5 (commencing with Section
5100), Division 6 (commencing with Section 6100), Division 7
{commencing with Section 7000), Division 8 (commencing with Section
13000), Division 9 (commencing with Sectien 15000), Division 10
(commencing with Section 20100), and Division 11 (commencing with
Section 21100).

Comment. Section 20 1s amended to extend the definitions in this
part to Division 5 (commencing with Section 5100), relating to
multiple-party accounts and other nonprobate transfers. As used in
Division 5, the terms '"account," "beneficiary,” and "financial
institution” have speclalized meanings. See Sections 5122 ("account™
defined), 5124 ("beneficliary" defined), and 5126 {"financial
institution” defined).

Probate Code 1 rticle headi
SEG. . 4An article heading is added immediately preceding
Section 5100 of the Probate Code, to read:
Article 1. Short Title

Probate Code § 5101 {repealed). Definitions
SEC. . Section 5101 of the Probate Code is repealed.

5101~——In-this-party—unltess-the-eontext-otherwise-requirens

fa)y——"theeountt —means —-a—eontract-—of—deponit—of--funds—betweetr-a
depopitor—and-a—£finaneisl-institution;—and-ineludes--a--cheeking-aceounty
savings—acetumt——certdficate —of-depoait;—share—-acoount—and-other-like
arraRgementy

£b3-1Benefiolary! -peans —a--peroon-named —in-a--trust-—asecunt-as—one

for-whom—-a—party—to—the-aeeount-ins-named—-as-trustees

~14—
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£e3—"Pinaneial-inatitution'-meanst
£1)—-Any—orgenisation—authorised —to--do—business—under-state-—os
federal-lawe—-relating-to-eredit-unions~
{2)—Any-dnduetriel--loan-company-as-defined-in-Seetion—18003—of-the
¥inaneial-Godes
£d3-Udeint—accomi -Beans -an—aceount—payable on-request-to—ene—er
more—ef-two-or-more-parties—vhether-or-not—mentien-ia--made-of-any-right
ef-puevivership~
¢er—A--“multiple—papty-seeount’ is —any--of-the-following--types-of
aeeount+——{l)-a—joint-aecesunty—{2)-a-Pr0+Dr—accounty —or—{3)—a—truat
aeeotntr——Ilt-does-not-inelude+——{1)—aeceounto—establioshed for-depeait—of
funda--ef--a-—partherohipy-—joint—venturey—eor——other—assoeiation——for
business—purposes,——(i)}—aceounts—controlled-by—one--oFr—_more--persons—as
the—duly--authorized agent-or-trustee—for—a-eorporation,-unineorporated
asseeiationy-—eharitable——or--eivie—organizationy——on—(3)—a--regular
fidueiary--or-trust-aceount-where—the—-relationship-do--established—othes
than-by-depenit—agreenents
¢£)--"Net--eontributionl--of —a—party--to—a—Joint--account-as—-of—any
given—eime—ia—Ehe-aum—ef—all—éepesi%a—Ehefeeswnade—hyh<ﬂr-§of—%he—par%y7
tess—-altl--withdrawaleo-made-by—-or-for-the-party—that—have--not-been—paid
to—er—-applied-to-the—use—of--eny-othes-party,—plus-a—pro-rtata-share-of
apy—interest--er-dividends-ineluded-in—+the--eurrent—balanee—-The—term
ineludesy—is—-addition,—-any-proeceds-of—deposit—life—insurance-added—to
the—aeecount—dy--reasonr—of—the-death—of the-party-whose-net—eontributien
ig~dn--questiom—-In-the -eabsence-of-proof-otherwine,—only-—parties-who
have—a—present-—right—of-withdrawval-shall-be-—considered-as-having—a-net
eentributien—end--the--net—eontribution-of-ecach--of —the-parties—having-e
present—right-of-withdrawel-is-deecmed-to-be—-an—equal-ameunt
£g)-"Partyi-means-a-peroon-whoy—by—the-terme—of--the—-account-has-a
present—-right-subjeet—-to~requesty—to—-payment-from-a-multiple-party
aeeoufty——A—PrOvD—-payee-or-benefielary—of—a--trunt--aceount—-is—-a—party
enly—after--the-eecount—-becores-payable—to—the--payee—or-beneficlary-by
reasoR—of-surviving -the-—eriginal—payee~-ortrustee——-Unless—the-ecptexnt
etherwige—requires,——partyi-ineludes—a-gusrdian, conservatery—personal
repregentativey—er—assignee,—-ineluding a-levying—erediotsy—of-a-pasty+
LRapeyl-aloo--ieludes —a—person-identified—ag-—a-trustee——of-ap—-aeecount
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t—'af—-a-nebher——whether——e&—&mt——a—-bene—ﬁ-e—i&rst—ia—-n&medj——but——-it—-cleee—-—net
inelude—-a-nyn-named——beneﬁiei—&ryn-@ees——%he——bene—f—ie&a—ry—-—h&s——a——psesent
right-ef-withdrawal-

£h)—tPayment’—of -sums-—on--deposit—ineludes -withdrawal;—-payment—en
eheek—a!u4ﬂ3ﬁ5&ﬂiipeebive_ef—a—ﬁaftgauiuuk4umr—p&edge-ef—sums-en—depasit
by-a-party—and-any-get-offy-or—reduetion—or-other-diopositionof-all-er
part-ef-an-aecount—-purnuant—to-a-pledger

£13-pa0-D.——aeecunt! - means--an-—aceount—-payable—on—request—-to—one
persen—during—-the--person's-tifetime-and-on-the-personita-death—to—ene—or
nore—Prb+B—payees,—or—to--one—er—more-—persens—during -thedir lifetimen
and-on-the-death-of-all-of-them-to-one-or-more-Py0-D-—payeea~

£33-LP+ 0D payeel-means-—-a—-perasn--designated-—-on—a B 0. D —aceount
a8—ofre—-to--wWhom -the —aeecount-ia-payable-on-request-after—-the-death-of—one
SF-HOre—personss

£k)—*Proef--of--death” -ineludes-an—original-or-attested-or—eertified
eopy—-of--a—death—certificate—or-record-eopr-repert—that-ig—prima —fasie
evideaee-<ﬂ%ude&%h—umdei—4hyuahnw-l95?3—{HF-Eh&—ikﬁﬂi&bﬂﬂuL—S&EeEy-GedeT
Seetiona—1530—te—-1833y—inelusive—of--the —Evidence--Codey--or—another
statute—of—this-atater

£1)}--A-Finaneial-institution-"receives't-an—order-or-notice-undex
this-part—when-it-ls-received-by-the-partieular-offlec-—or-branch-office
ef-the—finaneial-inaticution—where-the-aceount—is-earried,

£m)—YReguest!- means--a-preper-request—for-withdravaly-er—a-cheek-or
erdes—for--paymenty—that—-complies—with—all--conditdons--of—the-—aceount
{ineluding—-epeetal-—requirements —eoneerning—-neceapary—signatures)—and
regulations——ef——the —-financlal ——institutiony-——but—-df—-the —finaneial
inntitution-——eonditions —withdraval-—er—-payment—on—-advance—notioe,—for
purpeses—of-this--part-the -request-for-withdrawal--or payment-is-treated
aa-immediately-effective and-a-netice—of--intent-to--withdraw-is—treated
ag-a—-request—fer—withdraval~

{n)—-tSums-—on--depesitt-means—the—balance--payable—on--a-muliiple—
party——aeeounht--ineluding —interesty——-dividendsy—and--in--addition-——any
depesit-—Hfe —ilnsuranee—preeeeds——added—to-—the-aceount—by¥-reagon—-of-the
death-sf-a-party~

{o3-Trust—aeceount’-means—an—aeeount—in —the —name—-of-one-or-more
partien—an-truntee-for-one—er—more—benefielaries where-the-relationghip
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-ia—-eat-a-b—l—i—shed——hy—-the——fom-—ef-—-t-he—-&eeeunt—--&nd——bhe—-d—epoa—i—t——agfeemene
with—-the—finanedal—-institution-and-there-is—no-—subjeet—of—the—trust
ether—%han—Ehe—auma—an~depos%b~k&—§he—eeeeuntr~—Iarib-sfueemaeeeun%r—ét
is-not——essential-that—-payment-to—the-benefielary-be-mentioned-in-the
deposit—agreement~——-[The -depopit—-apreement shall-indicate-—the—eurrent
addreas—of-—any-benefielary+}——-A-trust—aceount--does-not—include-(L1l)—a
regular—trust--acoount--inder—a-testanentary—trust-—oE—a—-tPpust —agreement
that—has—significanece-—apert—from—the-aeceount-er-{2)-a—fiduelary-aceount
arioing—from-a-fldueiary-relation-sueh-an-attorney-elienty
£py——Withdravel' —inecludes—-payment--to—a—-third —personpursuant—to
eheek—or—other-direetive-of-a—partys

Comment The introductory portion of former Section 5101 is
restated without substantive change in Section 5120 (application of
definitions).

Subdivision (a}) is restated without substantive change in Section
5122 {("account" defined).

Subdivision (b) 1s restated in Section 5124 {"beneficiary"
defined) without substantive change.

Subdivision (c¢) is superseded by Section 5126. Subdivision (c¢)
defined "financial institution" to mean a credit wnion or industrial
loan company. Under new Section 5126, "financial institution" also
includes a bank, savings and loan assoclation, and other 1like
organization, See the Comment to Section 5126.

Subdivision (d) 1is continued without change in 8ection 5128.
Subdivision {e) is restated In Section 5130 without substantive
change. Subdivision (f) is restated in Section 5132 without
substantive change. Subdivision (g) is restated 1in Section 5134
without substantive change. Subdivision <¢h) 1s continued without
change in Section 5136. Subdivision (1) is continued without change in
Section 5138. Subdivision (j) 1s continued without change in Section
5140, Subdivision (k) is continued without change in Section 5142,
Subdivision {(I) is continued without <change in Section 5144,
Subdivision (m) I8 restated iIn Section 5146 without substantive
change. Subdivision (n) is continued without change in Section 5148.
[The first, second, and fourth sentences of] subdivision (o) are
restated in Section 5150 without substantive change. [The third
sentence of subdivision (o) is continued 1in paragraph (3) of
subdivision (b) of Section 14860 of the Financial Code.] Subdivision
(p) is continued without change in Section 5152.

Note. The bracketed material in subdivision (o0} of Section 5101
and in the Comment is based on the assumption that AB 1679 will be
enacted.
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Probate Code §§ 5120-5152, Definitions (added)

SEC. . Article 2 (commencing with Section 5120) is added to
Chapter 1 of Part 1 of Division 5, to read:
Article 2. Definitions

512 Application of definitions
5120. TUnless the provision or context otherwise requires, the
definitiens in this article govern the construction of this part,

Comment. Section 5120 restates without substantive change the
intreductory portion of former Section 5101. For other relevant
definitions, see Part 2 {commencing with Section 20) of Division 1.
E.g., Sections 21 ("account" defined),

§ 5122, Account

5122, "Account" means:

{a) An account as defined in Section 21.
(b) A like arrangement with an industrial loan company as defined
in Section 18003 of the Financial Code,

Comment. Section 5122 restates subdivision (a) of former Section
5101 without subsgtantive chnage.

124, Beneficila
5124, "Beneflciary" means a person named in a trust account as
one for whom a party to the account is named as trustee.

Comment. Section 5124 restates subdivision (b) of former Section
5101 without substantive change. "Beneficiary"” is used here in a
gpecialized sense. Compare Section 24 ("beneficiary” defined).

CROSS-REFERENCES
Definitions
Party § 5134
Person § 56
Trust account § 5150
Trustee § 84

§ 5126, Finsncial institution
5126. "Financial institution” includes:
{a) A financial institution as defined in Section 40.
{b) An industrial lecan company as defined in Section 18003 of the

Financial Code,

—18-
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Comment . Sectlon 5126 supersedes subdivision (c) of former
Section 5101. The former provision was limited to ecredit unions and
industrial loan companies. The new provision applies as well to banks,
savings and loan assoclations, and other 1ike organizations. Section
40 ("financial institution” defined).

Note. The change in the definition of *financial institution” in
Section 5126 expands the Multiple-Party Accounts Law to apply to banks
and savings and Iocan associations., Now it applies only to credit
unions and industriasl loan companies.

The reason for the 1limited application of the Multiple-Party
Accounts Law is that when it was enacted in 1983, banks and savings and
loan associations were trying to assimilate substantial changes in
their regulatory statutes, and did not want to have to cope with more
new Iaw, Also, the Multiple-Party Accounts Law was untried in
California, and banks and savings and loan associations were cautious
about it,

The arguments given in 1983 by banks and wsavings and lcan
associalions for not applying the Multiple-Party Accounts Law to them
have lost their force: Regulatory statutes applicable to banks and
savings and loan asscciations are settled, and credit unions and
industrial 1loan companies have had several years of experience under
the Multiple-Party Accounts Law without problems.

5 5128. Joint account

5128. "Jeoint account" means an account payable on request to one
or more of two or more parties whether or not mention is made of any
right of survivorship.

Comment., Section 5128 continues subdivision {d) of former Section
5101 without change.

CROSS-REFERENCES
Definitions
Account § 21
Party § 5134

5130. Multiple-party account

5130. (a) A "multiple-party account” is any of the following
types of account:

{1) A Jeoint account.

{2) A P.0.D. account.

{3) A trust account.

{b) A "multiple-party account"” does not include:

(1) An account established for deposit of funds of a partnership,
Joint venture, or other assoclation for business purposes.

(2) An account controlled by one or more persons as the duly

~19-
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authorized agent or trustee for a corporation, unincorporated
association, or charitable or civic organization.

(3) A regular fiduclary or trust account where the relationship is
established other than by deposit agreement,

Comment. Section 5130 restates subdivision (e) of former Section
5101 without substantive change,

CROSS-REFERENCES
Definitions
Account § 21
Joint account § 5128
P.0.D. account § 5138
Trust account § 5150

§ 5132, HNet contribution

5132. (a) "Net contribution” of a party to a joint account as of
any given time is the sum of all deposits thereto made by or for the
party, less all withdrawals made by or for the party that have not been
paid to or applied to the use of any other party, plus a pro rata share
of any interest or dividends included in the current balance. The term
includes, in addition, any proceeds of deposit 1ife insurance added to
the account by reason of the death of the party whose net contribution
is in question.

(b) In the absence of proof otherwise, only parties who have a
present right of withdrawal shall be considered as having a net
contribution and the net contribution of each of the parties having a
present right of withdrawal is deemed to be an equal amount.

Comment, Section 5132 restates subdivision (f) of former Section
5101 without substantive change.

CROSS-REFERENCES
Definitions
Joint account § 5128
Party § 5134
Withdrawal § 5152

§ 5134, Party
5134, (a) "Party" means a person who, by the terms of the

account, has a present right, subjJect to request, to payment from a

multiple-party account. A P.0.D. payee or beneficiary of a trust

-20-
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account is a party only after the account becomes payable to the payee
or beneficiary by reason of surviving the original payee or trustee.

(b} Unless the context otherwise requires, "party” includes a
guardian, conservator, personal representative, or assignee, including
a levylng creditor, of a party. "Party"” alse includes a person
identified as a trustee of an account for another whether or not a
beneficiary is named, but it does not include any named beneficiary
unless the beneficiary has a present right of withdrawal,

Comment. Section 5134 restates subdivision (g) of former Section
5101 without substantive change.

CROSS-REFERENCES

Definitions

Beneficlary § 5124

Multiple-party account § 5130

Person § 56

Personal representative § 58

P.0.D., payee § 5140

Trust account § 5150

§ 5136, Payment

5136. "Payment” of sums on deposit includes withdrawal, payment
on check or other directive of a party, and any pledge of sums on
deposit by a party and any set-off, or reduction or other disposition
of all or part of an account pursuant to a pledge.

Comment. Section 5136 continues subdivision (h) of former Sectiocn
5101 without change,

CROSS-REFERENCES
Definitions
Party § 5134
Sums on deposit § 5148
Withdrawal § 5152

§ 5138, P.0.D, account

5138. "P.0.D. account"” means an account payable on request to one

person during the person's lifetime and on the person's death to one or
mere P.0.D. payeesa, or to one or more persons during their lifetimes
and on the death of all of them to one or more P.0.D. payees.

Comment, Section 5138 continues subdivision (1) of former Section
5101 without change.
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CROSS-REFERENCES
Definitions
Account § 21
P.0.D. payee § 5140

5140, P.0.D. pavee
5140, "P.0.D. payee” means a person designated on a P.0.D,
account as one to whom the acecount is payable on request after the
death of one or more persons.
Comment, Section 5140 continues subdivision (j) of former Section
5101 without change.

CROSS-REFERENCES
Definitions
P.0.D. account § 5138

§ 5142, Proof of death
5142, "Proof of death" includes an originsl or attested or

certified copy of a death certificate or record or report that is prima
facie evidence of death under Section 10577 of the Health and Safety
Code, Sections 1530 to 1532, inclusive, of the Evidence Code, or
another statute of this state.

Comment, Section 5142 continues subdivision (k) of former Section
5101 without change.

144, Recelves
5144, A financial institution "receives" an order or notice under
this part when it is recleved by the particular office or branch office
of the financial institution where the account is carried.

Comment Section 5144 continues subdivision (1) of former Section
5101 without change.

CROSS-REFERENGES
Definitions
Account § 21
Financial institution § 5126

§ 51456. Request

5146. "“Request"™ means a proper request for withdrawal, or a check

or order for payment, that complies with all conditions of the account
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(including special requirements concerning necessary signatures) and
regulations of the financial insitution. If the financial institution
conditions withdrawal or payment on advance notice, for purposes of
this part the request for withdrawal or payment is treated as
immediately effective and a notice of intent to withdraw is treated as
a request for withdrawal.

Comment. Section 5146 restates subdivision (m) of former Section
5101 without substantive change.

CROSS—-REFERENCES
Definitions
Account § 21
Financial institution § 5126
Withdrawal § 5152

§ 5148, Sums on deposit

5148. "Sums on deposit" means the balance payable on a
multiple-party account including interest, dividends, and in addition
any life insurance proceeds added to the account by reason of the death
of a party.

Comment. Section 5148 continues subdivision (n) of former Section
5101 without change.

CROSS-REFERERGES
Definitions
Multiple-party account § 5130
Party § 5134

51 Trust account
5150. "Trust account™ means "“Totten trust account® ags defined in
Section 80.

Comment, Section 5150 restates subdivision (o) of former Section
5101 without substantive change.

CROSS-REFERENCES

Definitions

Account § 21

Beneficlary § 5124

Financial institution § 5126

Party § 5134

Payment § 5136

Sums on deposit § 5148

Trust § 82
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§ 5152, Withdrawal

5152, "Withdrawal" includes payment to a third person pursuant to
a check or other directive of a party.

Comment. Section 5152 continues subdivision (p} of former Section
5101 without change.

CROSS-REFERENCES
Definitions
Party § 5134
Payment § 5136

Prohate Code § 5306 (amended)., Transitional provision
SEG, . Section 5306 of the Probate Code i1z amended to read:

5306. For the purposes of this chapter, 1f a joint account was
established before--July-l;—3084—and--the—aceount-was—establiched as a
"tenancy in common"™ account, no right of survivorship arises from the
terms of the account or aunder Section 5302 - in the following
circumstances:

{a) The account was established before July 1, 1984, with any

relating to credit unions or with any industrial Jloan company as
defined in Section 18003 of the Financial Code.
(b) The account was established before July 1, 1989, with any

subdivision {a).

Comment. Section 5306 is amended to recognize the expansion of
the California Multiple-Party Accounts Law to include other financial
institutions besides credit unions and industrial loan companies.

Probate Code § 5307 (added). Liability for debts of deceased party

SEC. . Section 5307 is added to the Probate Code, to read:

5307. <{(a) As used in this section, "debt" means debt as defined
in Section 11401 [added by AB 708].

{b) Ko nmultiple-party account is effective against an estate of a

deceased party to transfer to a survivor amounts needed to pay debts if
other property 1n the estate is insufficient to pay the debts.
(c} A surviving party, P.0.D. payee, or beneficiary who receives

payment from a multiple-party account after the death of a deceased
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party is 1liable to the personal representative of the decedent for
amounts the decedent owned beneficially immediately before the
decedent’'s death to the extent necessary to pay debts remaining unpaid
after exhaustion of the decedent's estate. No proceeding to assert the
liability shall be commenced unless the personal representative has
recelved a written demand by a surviving spouse, a creditor, or person
acting for a minor or dependent child of the decedent, and no
proceeding shall be commenced more than two years after the decedent's
death. Amounts recovered by the personal representative shall be
administered as part of the decedent's estate,

{(d) This =section does not affect the right of a financial
institution to make payment on a multiple-party account according to
the terms of the account, or make the financlal institution liable to
the estate of a deceased party, unless before payment the financial
institution has been served with process in a proceeding by the
perscnal representative.

(e} If parties to a multiple-party account are married to each
cther and the sums on deposit are transferred to one spouse upon the
death of the other by right of survivorship under Section 5302,
subdivisions (b), (c¢), and (d) of this section apply notwithstanding
that the sums on deposit were community property.

Comment., Section 5307 is the same in substance as Section 6-107
of the Uniform Probate Code, with the addition of subdivisions (a) and
(e).

Subdivision (a} incorporates the definitien of "debt" from Section
11401 {payment of debts):

11401. *"Debt" means:

{a} A claim that 1s established under Part 4 (commencing
with Section 9000) or that is otherwise payable in the course
of administration.

{b} An expense of administration.

(c) A charge against the estate including, but not
limited to, taxes, expenses of last illness, and family
allowance.

Section 5307 authorizes the invasion of multiple-party account
funds needed by the estate to pay debts, taxes, and expenses of
administration. This changes former law with respect to a true jeint
tenancy account, It was the former rule that the surviving jeint
tenant tock the funds free of claims of the deceased joint tenant's
creditors. See Kilfoy v. Fritz, 125 Cal. App.2d 291, 294, 270 P.zd 579
{1954); cf. Pecple v. Rogarr, 164 Cal. App.2d 591, 330 P.2d 858 (1958)
{real property); Zeigler v. Bonnell, 52 Gal. App.2d 217, 126 P.2d 118
{1942) (real property).
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When the personal representative of the deceased party obtains
multiple-party account funds pursuant to this section, the funds are
subject to the rules for priority of payment under Section 11420.

When multiple-party account funds are commmity property (see
Section 5305), subdivision (e) requires that creditors of the deceaged
spouse look first to assets in the estate of the deceased spouse for
satisfaction. If estate assets are insufficient for this purpose,
creditors of the deceased spouse may pursue community funds in a
multiple-party account. Under former law, when community property
funds were deposited into a joint account, the result depended upon
whether or not the account was a true joint tenancy account. If the
funds were transmuted into joint tenancy property (see In re McCoin, 9
Cal. App. 2d 480, 50 P.2d 114 (1935)), on the death of one spouse,
creditors of that spouse could no longer reach the funds. See Kilfoy
v. Fritz, supra; cf. People v. Nogarr, supra; Zeigler v. Bonnell,
supra. On the other hand, if the funds were shown to be community
property, then the rights of creditors were the same as in the other
commmity property of the spouses. See generally Sections 13550-13554
(liability for debts of deceased spouse). FKothing in subdivision (e)
affects the right of a creditor to recover from the property of the
surviving spouse If the surviving spouse is personally liable to the
debter.

If the personal representative of a deceased party brings a
proceeding to asgert liability under Section 5307 and the financial
institution is served before it makes payment from the multiple-party
account, then under subdivision (d) the financial institution may not
thereafter make payment according to the terms of the account. This
specific provision controls over the general provisions of Filnhancial
Code Sectlons 952, 7612, and 11211,

Note. This section on creditor rights against multiple-party
accounts was included in the Commission's recommendation of December
19890, but was withdrawn for further study. The Commission has now
embarked on a program of consistently providing for creditor access to
nonprobate assets to the extent the estate of the decedent is
insufficient. See, e.g., Prob. Code § 18201 (revocable inter vivos
trust); Civ. Code § 1390.3(b) (general testamentary power of
appeintment).

Probate Code 54 technical amendment Payment of account held in
trust form where financial institution has ne notice that account
is not a "trust account"

SEC. . Section 5406 of the Probate Code 1s amended to read:

5406. The provisions of this chapter that apply to the payment of
a trust account apply to an account in the name of one or more parties
ag trustee for one or more other persons 1f the financial institution
has no other or further notice that the account 1s not a trust account
as defined in Section 518% 5150.
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Comment. Section 5406 is amended to revise the cross—reference to
former Sectlon 5101 which has been repealed. "Trust account” is now
defined in Section 5150.

Probate Code § 5407 (amended). Pavment to minor
SEC. + Section 5407 of the Probate Code is amended to read:

5407. If a financlal institution is required or permitted to make
payment pursuant to this chapter to a person who is a minor:

(a) If the minor is a party to a multiple-party account, payment
may be made to the minor or to the minor's order, and payment so made
is a valid release and discharge of the financial institution, but this
subdivision does not apply if the account ig to be paid to the minor
because the minor was designated as a P.0.D. payee or as a beneficiary
of a trust account.

(b) In cases where subdivision (a) does not apply, payment shall
be made pursuant to the California Uniform Transfers to Minors Act,
Part 9 (commencing with Section 3900) of Division 4, or as provided in
Chapter 2 (commencing with Section 3400) of Part 8 of Division 4.

Comment, Section 5407 is amended to authorize payment by a
finaneial institution under the Uniform Transfers to Minors Act. This
may 1nclude a transfer of SlO,DOO or less to an adult member of the
minor's family or to a trust company if there has been no nomination of
a custodian. Section 3907. The court may appoint a custodian if
necessary under Section 3413.
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